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Abstract

Mudarabah 1s a contract of profit-sharing known as
partnership in capital and ﬁ) bour. Its concept and
practices were notable in the history of Muslims
specifically after its incorporation in the figh
literatures that have spread to the entire education
and economic institutions in the Muslim world.
It combines two parties: those who have capital
and those who are skilful in business to achieve
a common economic objective underpinned by
the Shariah. This study analyses the work of al-
Mabsit by al-Sarakhst (d. 483 A.H./1090 C.E.),
an accomplished Hanaft jurist (fagih) in the fifth/
eleventh century, pertaining to mudarabah drawn
from the analysis of the first chapter of the book
titled Ritab al-Mudarabah. This study is significant as
it fills the lacuna in the historiography of Islamic
economic thought by focusing on al-Sarakhst’s
epistemic framework and definition of mudarabah, as
well as extending in its coverage from the mdividual
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to the institutional. It is a testimony of how Muslims
conducted their economic activities based on
the intellectual framework and moral guidance
underlined by the Shariah.

Keywords
al-Sarakhsi, al-Mabsat, mudarabah, profit-sharing,

knowledge.

Introduction

mmense work on the historiography' of economic thought

of Muslim scholars during the period of which the Islamic
civilisation was enjoying the status of being the main political,
economic, cultural and intellectual centres of the world,?
have been done thus far, for instance, by Muhammad Akram
Khan,” Nejatullah Siddiqi," ‘Abdul ‘Azim Islahi,® and Sabri
Orman.® Although not one dedicated work was published
under the domain of “economics” as the term is understood

1. Ugt Suharto, Kitab al-Amwal: Abii ‘Ubayd’s Concleéé[qf Public Finance, with
a foreword by Sabri Orman (Kuala Lumpur: ISTAC, 2003), xiii—xvii.

2. See Marshal G. Hodgson, The Venture of Islam, 3 vols. (Chicago: The
Chicago University Press, 1974).

3. Muhammad Akram Khan, Islamic Economics: Annotated Sources in English
and Urdu, 2 vols. (Leicester: The Islamic Foundation, 1983).

4. Muhammad Nejatullah Siddiqi, Muslim Economic Thinking: A Survey of
Contemporary Literature (Leicester: The Islamic Foundation, 1981).

5. “‘Abdul ‘Azim Islahi, History of Economic Thought in Islam: A Bibliography
Sg%ah: Scientific Publishing Centre King Abdulaziz University,
6. Sabri Orman, “Sources of the History of Islamic Economic Thought
(I)?, Al-Shajarah: Journal of the International Institute of Islamic Thought
and Cwilization (ISTAC) 2, no. 1 (1997): 21-62; and “Sources of the
History of Islamic Economic Thought (II)”, Al-Shajarah 3, no. 2 (1998):
1-17. Earlier, Bernard Lewis has produced a similar work, but not as
extensive as the former; see “Sources for the Economic History of the
Middle East, Studies in the Fconomic History of the Muddle East: From the
Ruse of Islam to the Present Day, ed. M.A. Cook gLondon: SOAS, 1970;
reprinted., Oxford: Oxford University Press, 1978), 88-89. Both have
contributed meaningfully to the course of historiography of Islamic
economic thought, but the work by Sabri Orman is more refined and
contains the sense of revivalism of Islamic intellectualism.
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today, it 1s important to study their works, which contain issues
concerned with “economics”.’

The revivification of the Islamic economic thought
through such works are noble, enormous, and should be
aimed for a long-term project. Nonetheless, the effort requires
a coherent, unifying and comprehensive framework. This 1s
because a general scrutiny of such works only demonstrates
a gap in the coherent architectonical conceptual framework,
even though the historical facts are impressively and rigorously
presented. Perhaps, only the work by Sabri Orman indicates
the importance of comprehensive epistemic framework
using various methods of approach such as chronological,
biographical, thematic and bibliographical, or any
combination of all these, for the purpose of writing the history
of economic thought.® Those studies can be divided into two
inter-related and sometimes overlapping purposes; historical
and pragmatical. While the first purpose 1s factual and not
so much problematic epistemologically, the second purpose
signifies an epistemological problem.

The truth and validity of the economic thought as
an object of knowledge becomes prominent in the current
discussion due to the existence of a new entity known as the
“legal person”,’ which is legitimised by the state. Being the most
7. ‘Abdul ‘Azim Islahi, “The Genesis of Islamic Economics” Revisited”,

Islamic Economic Studies 23, no. 2 (November 2015): 1-28. See also
Mohamad Hashim Kamali, Islamic Commercial Law: An Analysis of
Futures and Options (Cambridge: Islamic Texts Societies, 2000). Even
though Kamali does not mention about Islamic economic thought,
but what he said pertains to Islamic commercial law that “...has often
been singled out as the most important area of contemporary research
in relevant Islamic studies and has, in terms of overall priority, been

given an even higher rating than research in applied sciences and
medicine.”

8. See note 6.

9. Itis a juridical personality, charted by the state through the issuance of
certificate, which the entity has a fictive “person”, has legal stand1n§
and may thus sue and be sued, méy make contracts, and may holc

roperty in a common name. See “Corporation”, The New Enfyc_lopedm
ritannica, 15th Edition (Chicago, 1985), vol. 3, p. 646-647. It is also
known as artificial person or juristic person. Refer K. J. Aiyar, Judicial
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aggressive actor in Islamic banking and finance, its emergence
and evolvement seek its religious and legal justification from
the traditional texts and practices. As a result, the thought
and knowledge attached to it is treated as independent from
man or natural person, and its validity 1s judged based on the
extent of its applicability. This article concerns the absence
of coherent conceptual framework in the current Islamic
economic thought studies in general, driven by the existence
of alegal person.

The methodology used in this study is epistemological,
in which the text and issue of mudarabah are analysed based on
the subjective experience and objective truth of knowledge. By
subjective experience is meant al-Sarakhsi’s own involvement
and direct personal experience in mudarabah, either as a
capital provider (rabb al-mal) or an entrepreneur (mudarb). His
subjective knowledge of mudarabah 1s important as a source of
knowledge, since experience (senses or fussi) 1s one of the valid
channels of knowledge in Islam, besides the intellect ( ag/) and
true report (khabar sadig)." The objective truth of knowledge,
on the other hand, means the conceptual as well as the practical
knowledge of mudarabah which was explained in great detail
by al-Sarakhst in his work, al-Mabsit. Knowledge, connoting
truth, was notable in the history of Muslims especially after
discussion on it has been incorporated in the figh literatures
which spread to the entire education and economic mstitutions
in the Muslim world. Hence, the approach this study takes 1s
one that 1s unifying and comprehensive, and that no emphasis

Dictionary EA Complete Law Lexicon], 12th Edition (Allahabad, India:
The Law Book Company (P) Ltd, 1998), s.v. “legal %erson”; A Concise
Dictionary of Law, 2nd Edition SPetalin Jaya: Penerbit Fajar Bakti &
Oxford” University Press, 1991), s.v. “juristic person”; Black’s Law
Dictionary, 6th Edition (St. Paul, Minn.: West Publishing Co,, 1990), s.v.
“artificial person”.

10. See al-Taftazani, Sharh Aqa’id al-Nasafi, tr. E.E. Elder, 4 Commentary on
the Creed of al-Nasafi (New York: 1950); also Syed Muhammad Naquib
al-Attas, The Oldest Known Mala Manusmpt: A 16th Century Malay
%aélé)latwn of the Aqa’id of alv’Vasasz(Kuala Lumpur: University Malaya,
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of one approach will preponderate on any particular method.
Such 1s what Syed Muhammad Naquib al-Attas defines as the
Tawhid method of knowledge. For him, the methodology of
investigation in Islam, as alluded by most scholars of Islam,
is that, “they combined in their investigations, and at the
same time in their persons, the empirical and the rational,
the deductive and the inductive methods and affirmed no
dichotomy between the subjective and objective.”'" Such a
method constitutes a coherent epistemological approach to the
Islamic economic thought.

This study is primarily based on the work by Aba Bakr
Muhammad ibn Abi Sahl al-Sarakhst (d. 483 A.H./1090
C.E.), the sun of the leading scholars (shams al-a’immah)** and
the pride of Islam (fakhr al-Islam)—namely the encyclopedic 30
volumes of Kitab al-Mabsit of the Hanafi’s legal compendium
of the fifth/eleventh century. Thus far, this work has escaped
scrutiny as a subject of economics research.” Although this
magnum opus 1is considered as a legal work by a notable
Hanafite jurist, al-Sarakhst’s overriding theme on the economic
and commercial environment is repeatedly demonstrated in
his discussions on various aspects of partnership and commenda
law."* In that capacity, this genre of literature can be regarded
as his most original contribution to Muslim intellectual life.

11. Syed Muhammad Naquib al-Attas, Prolegomena to the Metaphysics of Islam
(Kuala Lumpur: ISTAC, 1995), 3.

12. The shams al-a’immah title (lagab) 1s a distinguished title popularly
ascribed to al-Sarakhsi, but few other jurists are also known by the
title, for example his own teacher, shams al-a’immah al-Hulwani (d. 448
AH./1056 C.E), al-Zarnajri (d. 584 A.H./1188 C.E.), al-Qurdari
(d. 642 A H./1244 C.E.), and Mahmud al-Awzjandi (ncf , see details
in Maryam Muhammad Salih al-Zafiri, Mustalahat al-Madhahib al-
Fighiypah (Bayrit: Dar Ibn Hazm, 2002), 96.

13, In the words of Nejatullah Siddigi: “Though his legal texts are quoted
Velgr often, his works have not been explored for economic ideas
and analysis so far”; see Nejatullah Siddiqi, Recent Works on History of
Economic “Thought in Islam: A" Survey (Jeddah: International Centre for
Research in Isfamic Economics, King Abdulaziz University, 1982), 14.

14. See Abraham L. Udovitch, Partnership and Profit in Medieval Islam
(Princeton: Princeton University Press, 1970).
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Al-Mabsat by al-Sarakhsi was particularly chosen
because of two important reasons. Firstly, it falls under the
classification of fight literatures that 1s considered as important
source materials for the Islamic economics.” According to
Sabri Orman, the nature of this literature tops the list of
potential sources of epistemic framework of the history of
Islamic economic thought; not only does it provide source
material in the field of economic law, but also the instances of
economic analysis.'® This is based on the common definition
of figh that “it is the effort to derive practical shar 7 rulings from
their detailed sources (tafsilz) or proof (adillah).”"

Secondly, al-Sarakhsi’s al-Mabsit is considered as the
most extensive work on fight literatures within the Hanafi’s
madhhab."® On the discussion of mudarabah alone, it contains
27 subchapters which are unprecedented in any fighi works
of the same madhhab, whose facts contradict some orientalists
who claim that classical Islamic law had no practical bearing
whatsoever, and was detached from reality.!” According
to Murat Cizakca, the mudarabah once incorporated and
standardised in the book of figh has spread tremendously to
the entire world which has influenced Muslims in conducting
their commercial transactions based on the spirit and ethics of
Shart ah.* The significance is not only confined to a small-scale
business enterprises, but also extends to a large-scale business.
For instance, “The Muslim Law of Partnerships in Ottoman
Court Records”, an empirical study made by Haim Gerber
on the practices of mudarabah or commenda during the 17th
century by the Ottoman empire, has shown based on the court

15. Siddiqi, Thought, 14.
16.  Sabri, History (I), 44.
17. Ihid.

18. This is based on a comparison made with the al-As/ by Shaybani
and the Ritah Bada’i¢ al-Sana’i* fi Tarith al-Shara’i‘ by al-Kasan (d. 587
AH./1191 C.E)

19. Refers to Goldziher and Snouck Hugronje’s cynical remarks.

20. Murat ?makga 4 Compamtzve Evolution of Business Partnership (Leiden:
E.J. Brill, 1996
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records that the mudarabah was even practised in international
and long-distance trade.”’ Those practices were not centred
around the concept of corporation as understood today, rather
it was predominantly a trade with the direct involvement of
natural persons.*

Brief Biography of al-Sarakhsi

Abu Bakr Muhammad ibn Abi Sahl al-Sarakhsi is the towering
figure in the field of Islamic sciences (%l@m) of the fifth/eleventh
century, who achieved the highest rank, among others as chief
scholar (imam @lim), theologian (mutakallim), legal theorist (usilz),
proof (hugah), debater (munazur), distinguished scholar ( @llamah),
a muhaddith and mujtahid.* Little is known about his birth, but
his moniker “al-Sarakh” refers to an old city Sarakhs which
i1s believed to be the place where he was born, situated in the
area of Khurasan, between Nishapur and Marw (now Merv).**

21. Haim Gerber, “The Muslim Law of Partnerships in Ottoman Court
Records”, Stvdia Islamica, no. 53-54 (1981):109-119.

22. Ihid.

23. All these erudition can be found in Muhyt al-Din Abi Muhammad
‘Abd al-Qadir bin Muhammad bin Muhammad bin Nasr Allah ibn
Salim bin Abt Wafa’ (d. 775 AH.) al-Jawakir al-Muhayyah fi Tabaqat

al-Hanafiyyah, 5 vols., 2nd edition, ed. ‘Abd al-Fattah Muhammad al-
?.ulzv, Fljr, 1993), 3:78-81; Muhammad ‘Abd al-Hayy al-Laknawi,
wav al-ra

wa’d al-Bahiyyah l‘ﬁ Taraim al-Handfiypah (Bayrut: Dar al-
Mafifah, n.d), 158; Abu al-Fida’ Zayn al-Din Qasim bin Qlf{tlﬁbu ha
al-Studani (d. 8791‘8, 1@ al-Taragim, ed. Muhammad Khir Ramadan
Yusuf, (Dimash?[:. ar al-Qalam, 1992), 234; ‘Umar Rida Kahalah,
Mufam al-Mi’allifin, 4 vols. (Bayrut: Mu’assasah al-Risalah, 1993),
3:52; Muhammad Siddiq Hassan _al-‘%nnawgi, Abjad al-Uliim, 3
vols. (Dimashq: 1889), 3:117-118; ‘Ali Akbar, Lughah Namih, 50 vols.
Tehran: 1339H), 28-29: 438; Ahmad bin Mustata Tashkopruzadeh,
Mifiah al-Sa@adah wa Misbah al-Swyadah 9/1' Mawdiat al-TUlim, 3 vols.,
Bayrut: Dar al-Kutub al-Tlmiyyah, 1 85;, 2:165-166. However, on
eing a muhaddith, al-Kawtharlyyi (d. 1371 A.-H./1951 C.E.) in his
work Figh al- Traq wa Hadithuhum, did not include al-Sarakhsi in the list
of the prominent muhaddith in the Hanafite’s tradition. See al-Tmam
Muhammad Zahid al-Kawthariyyi, Figh al-Trag wa Hadithuhum, ed.
Muhammad Salim Abu ‘Ast (Qahirah: Dar al-Basa’ir, 2009), 57-74.
24, Quilabugha, Taj al-Tarajim, 234.
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Al-Sarakhst’s intellectual career was not clearly
delineated. His early education was scarcely mentioned in the
major Tabagats. Instead, what is known is that he composed
the voluminous al-Mabsit while in prison without referring to
any texts or books,” primarily relying on his extraordinary
memory.® It is noted that among his major works, the Usil
and the commentary of al-Siyar al-Rabir were also dictated
from prison.” He was sentenced to prison due to his advice
to the ruler of the City of Awzjand (w3, the Khakan
Hassan when the ruler married his manumitted wmm walad
without observing the %ddah.* According to a story, the ruler
called a group of jurists for their opinion about the marriage

25. The phrase being used: “Cl v+ 2 iwsly & o byl L) see Qutlabugha,
Taj M- Tardiim, 934 Haj Khalitoh, Rachi” 3l-Zunin %580; ba
al-Wafa al-QirshI al-Jawahir al-Mudiyyah, 3:78. Osman Tastan
has pointed that Joseph Schacht’s (d. 1969 C.E.) dispute that 1t is
implausible that al-Sarakhsi could have dictated his works over the 14
years in prison using no resources at all, except his memory. However,
it is more plausible based on the fact that his students could assist
al-Sarakhsi over in the prison as su%gested by Schacht. See Osman
Tastan, “al-Sarakhsi”, Islamic Legal Thought: A Compendium of
Muslim Jurists, ed. Oussama Arabi, David § Powers, and Susan A.
Spectorsky (Leiden: Brill, 2013), 242-243.

26. See details in Muhammad Ayman ‘Abd al-Wahab al-Zahr, “al-Manhaj
al-Fight wa al-Qawa’id al-Fighiypah ‘inda al-Imam al-Sarakhst min Khilal
Kitabah al-Mabsut” (MLA. thesis, Jami‘ah Ali al-Bayt, 2005), 11.

27. Al-Imam ‘Abdullah Mustafa al-Maragh, al-Fath al-Mubin fr Tabaqat al-
Usitliyyin, 2 vols. (1947), 264-265.

28. Ttis also known as Awzkand (u5%,)). See Abu ‘Abd Allah Yaqut bin ‘Abd
11\112&§10al-Hamawi, Mujam al—Buid'n, 5 vols. (Bayrut: Dar Sadir, 1977),

29. Heffening, “al-Sarakhst”, First Encyclopedia of Islam (1915-1930), ed.
M.Th. Houtma, A ]. Wensinck, H.A.R. Gibb., W. Heflening & E.
Levi-Provencal, 9 vols. (Leiden: EJ Brill, 1987%, VII: 159. Herelnafter
cited as FI]. There was also an analysis of the reasons why he was
imprisoned; among others, were his rejection of the heavy tax being
imposed and his theological dispute with the ruler over the conflict
of heresy and orthodoxy between the scholars and the government,
although both are unsubstantiated, as such the reason for his different
view over the ruler’s marriage with his manumitted umm walad without

observing the @ddah prevails. See details in Osman Tastan, “al-
Sarakhsi”, 242-243.
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which they had supported, but was opposed by al-Sarakhs1.*
It was reported then that he was imprisoned for almost 14
years from 466 A.H./1074 C.E. untl about 480 A.H./1088
C.E" Abt Waf2’ al-Qurshi (d. 775 A.H./1373 C.E.) in his
biographical study of Hanafite jurists, al-fawahir al-Mudiyyah,
on al-Sarakhsi, mentioned the term jubb or the underground
dungeon to describe the place in which he was imprisoned,*
although he himself did not say anything in his works about
being imprisoned in an underground dungeon.” According to
Tastan, what he complained was his isolation from his family,
son, and collection of books,”* and no details about the place
that he was sent to jail. Therefore, it was suggested that he
was in extreme difficulty during the imprisonment. At the time
he started writing the Chapter of Gonveyance (bab al-shuri),
he was released from the prison. He moved to Farghanah and
under the auspices of the ruler al-Amir al-Hassan, he was
allowed to continue his lecture until the end on the Mabsit and
other works.”

Al-Sarakhsi studied under notable scholars, Abi
Muhammad ‘Abd al-Aziz bin Ahmad al-Hulwani (d. 448
AH./1056 C.E.)* from whom he attained his title (lagab) the
shams al-a’immah,”” then under Shaykh al-Islam ‘Ali bin al-Husayn
bin Muhammad al-Sughdi (d. 461 A.H./1068 C.E.)* and al-

30.  Al-Qarshi, al- j’awa}zzr al-Mudiyyah, 3: 81.

31. Osman Tastan, “al-Sarakhst”, 241. The period of his imprisonment is
gauged based on the em irical data of the chronology of his dictation
in prison began on the Rilab al-Aqilah as early as 46 A H.71073 C.E.
until he was freed from the prison in 480 A.H./1087 C.E. See details
in Ayman, “Manha”,

32. Al-Qarsh, al- j’awa}zzr al Mudzj)ya}z, 3: 80.

33. Osman Tastan, “al-Sarakhsi”, 243.

34. Ibid.; al-Sarakhsi, al-Mabsat, 12: 108.

35. Ahmad, Mifiah, 166.

36. In Ell, it is expressed as “al-Halwan?”.

37. Al-Laknawi, al-Fawa’id, 159.

38. Ibn Qutlubugha, 1q al-Taraum, 43; al-Laknawi, al-Fawa’id, 121.
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Hafiz Aba Hafs ‘Umar bin Mansar (d. 460 A.H./1067 C.E.).”
During his imprisonment, he kept in touch with and taught his
students,* among others, Ab Bakr Muhammad bin Ibrahim
al-Hagiri (d. 500 A.H./1106 C.E.),*" Aba ‘Amrt ‘Uthman bin
‘Ali bin Muhammad al-Bikand1 (d. 552 A.H./1157 C.E.),*
Abu Hafs ‘Umar bin Habib (n.d.),* the grandfather of the
writer of al-Hidayah, al-Marghinani, Burhan al-Atmmah ‘Abd
al-‘Aziz bin ‘Umar bin Mazah,* Mahmud bin ‘Abd al-‘Az1z
al-’Awzjandi® and Rukn al-Din Mas‘td bin al-Hassan.* From
this constant meeting with his students, al-Sarakhsi was able to
transmit the discussion of Islamic law (figh) by way of dictation
(tmlaan).

Al-Sarakhsi’s mark of scholarship can be seen in his
numerous works comprising various disciplines of knowledge
such as theology, legal theory, Islamic law and international
law treaties, and some commentaries on the works of previous
scholars pertaining to the Hanafite school of law. He produced
a number of works, the most important being al-Mabsit, the
Usill al-Figh known as the Usil al-Sarakhsi,* the Sharh al-Styar
al-Kabir,*® the Sifat Ishrat al-Sa‘at,” al-Nukat Sharh Siyadat al-

39. Al-Imam Shams al-Din Muhammad bin Ahmad bin ‘Uthman al-
Dhahabi, Siyar A lam al-Nubéla’, ed. Shu‘ayb al-Arna’it & Muhammad
ll\iféim al-Arqastsi, 29 vols. (Mu’assasah’al-Risalah, 1982), 18: 148~

40. Ibid.; See also al-Qarshi, al-Jawahir al-Mudiyyah, 3: 81.

41. Al-Qarshi, al-Jawakur, 3: 8.

42. Ibid., 2:520-521.

43. Ibid., 2:643-645.

44. /1\5583})1& kh al-Khalil al-Mis, Faharis al-Mabsit (Bayrat: Dar al-Ma'rifah,

45. Ihid.

46. Ihid.

47. See al-Sarakhsi, Usal al-Sarakhst, ed. Abu al-Wafa’ al-’Afghani, 2 vols.
(Bayrut: Dar al-Kutb al-Tlmiah, 1993).

48. See footnote 6. It is said, al-Sarakhst’s books are popular in the east.
His Sgyar, for example, is in almost every library. See £17, VII: 159.

49. See ‘Umar Rida, Mujam al-Mii'allifin, 3: 52. But the book is missing.
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Zyadat,” the Sharh Kitab al-Nafagat of Abi Bakr al-Kassaf,”' the
Sharh Adab al-Qadr of Abi Bakr al-Kassaf;® the Sharh Kitab al-
Rida’ of al-Shaybani,” the Sharh Mukhtasar al-Tahawi,”* the
Sharh Kitab al-Kasb al-Shaybani,” al-Fawad al-Fighiyah or al-
Amal fr al-Figh® al-Muhit" and the Kitab al-Haid.»® Some of
these were then incorporated in al-Mabsit, such as Kitab al-Kasb
and Ritab al-Haid.

Although al-Sarakhst’s date of death is debatable, the
finding by Haji Khalifah concluded that 483 A.H./1090
C.E. is the most possible date which is also corroborated by
Brockelmann, Heffening and Sezgin.”

The Background of al-Mabsut

The term “mabsit”, in the discussion of Islamic law particularly
in the Hanafite school of laws, contains various significations.
Literally, the term “mabsit” 1s a masdar derived from the root
word of ba-sa-ta, translated in English as “to spread, spread out,

50. See al-Sarakhsi, al-Nukat Sharh li {iyadat al-Ziyadat, commentary also

by al-Imam al-Atabi, ed. Abu al-Wafa al-’Afghani (Bayrat: ‘Alim al-
uth, 1986).

51. The book is missing.

52. Khalil al-Mis, Fauzs, 8.

53. Ibid.

54. Qutlabugha, 7q al-Targim, 234.

55. Ibid.

56. This book 1s about the manual of dictation (Ar. Iml@’, pl. al-Amali) in
learning tradition in Islam. The details are elucidated in the beginnin
of Muhammad Amin _bn ‘Abidin, Radd al- Mukhiar ‘ala al-Darr al-
Mukhiar, ed. Sheikh ‘Adil Ahmad ‘Abd al-Mawjad & Sheikh ‘Ali
11\/[1116}.19ammad Mu‘awwad, 12 vols. (Riyad: Dar ‘Alim al-Kutb, 2003),

57. Thomas William Beale, An Ornental BiOﬁ{aphiml Ductionary, ed. Henry
George Keene (London: 1894; New Delhi: Kitab Bhavan, 1996), 18.

58. See in the introduction of al-Sarakhsi, al-Muharrar fZ Usil al-Figh, ed.
Abu ‘Abd al-Rahman Salah bin Muhammad bin “Uwaydah, 2 vols.
(Bayrit: Dar al-Kutub al-Timiyyah, 1996), 1: 3.

59. EI2, X: 36.
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to enlarge, expand, to stretch out or to unfold.”* Al-Sarakhsi’s
Kitab al-Mabsat (Vol. 1-30)" is one of the comprehensive
carlier Figh works due to the remarkable way in which the
author works out general legal principles.” It is considered
as the encyclopaedia of the Hanafite school of laws.” It laid
down the problem of principles (usil) that became the major
reference for the later jurists because it was composed in a way
that it can easily be comprehended even by the beginners.™
This compendium is a commentary on Kuab al-Raft fr al-
Figh (unpublished)® of al-Hakim al-Shahid Muhammad
bin Muhammad al-Hanafi al-Mawarzi (d. 334 A.H./945
C.E.),*® which is based on the legal writings of al-Shaybani’s
al-Asl."™ Al-Mabsit contains a good deal of earlier material

60. Ibn Manzur, Lisan al-Arab, 282, s.v. “ba-sa-la.” The translation of it
is based on Hans Wehr, A Dictionary of Modern Whitien Arabic (Arabic-
En lish;, ed. J. Milton Ciowan, 4th edition (Spoken Language Services,
1993), 71, s.v. “ba-sa-ta.”

61. Al-Sarakhst, Kitab al-Mabsit, 30 vols. (Kuwayt: Dar al-Nawadir, 2013)
which is considered as the most recent publication, while the following
are the old ones; al-Sarakhsi, Kitah al-Mabsit, 30 vols., (Bayrat: Dar
al-Ma‘rifah, 1993); al-Sarakhsi, Kitab al-Mabsit, 30 Vols., (Istanbul:
Dar al-Da‘wah, 1983). In addition, there is one work that has been
edited, al-Sarakhsi, Kitab al-Mabsit, ed. Muhammad Hassan Isma‘il al-
Shafi1, 16 vols. (Zﬁa rit: Dar al-Kutub al-Tlmiyyah, 1993). It is also
said initially the al-Mabsit was printed in 15 volumes but in the modern
publication it has reached to 30 volumes; See Katib Celebi, Rashf al-
Luniin, 2: 1580.

62. EI, VII: 159.

63. Hashiah Ibn Abidin, 1: 64.

64. Al-Khalil, Faharis, 10.

65. The manuscript is available in King Saudi University. See http://
makhtota.ksu.edu.sa/makhtota/5229/. It is said al-Marwazl
produced al-Kafi by summarising the Kitab al-As! of al- Shaybani and
the two Jami‘ through the elimination of lengthy narrations and some
repetitions. It is also confirmed by Mallat that the work by al-Mawarzi
has not been published yet, see Chibli Mallat, Introduction to Middle
Eastern Law (Oxford: Oxford University Press, 2007), 45.

66. C. Brockelmann, Geschichte der arabischen Litteratur (GAL), 2 vols. (Leiden:
Brockelmann 1937), 1: 182 (174); Supp., 1: 294.

67. Nicolas P. Aghnides, Mohammedan Theories of Finance, 2nd impression
(Lahore: 1961), 177. It is also said on the same ]laage that the
commentary by al-Sarakhsi is mixed with the original text. See the
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unavailable in other sources, and it 1s acknowledged that his
“Book of Partnership (musharakah)” and “Book of Commenda
(mudarabah)” represent the most extensive treatment on the
subjects in Hanafite school of laws.*

Al-Sarakhsi realised during his time that the students
were not keen on studying figh. As a result, he saw the
importance and necessity of reviving the way figh should
be reformulated through the composition of al-Mabsit.
According to him, there were three reasons that contribute to
this: firstly, the lack of enthusiasm among students; secondly,
the lack of proper teaching pedagogy among the teachers who
tend to bring out issues irrelevant to figh; thirdly, the role of
theologians (mutakallimin) who overwhelmed figh? discussions
with philosophical terms and mixed them unnecessarily.*

Al-Mabsit as a Source for Islamic Economic Thought
The study on al-Mabsit and al-Sarakhst’s thought on economic

matters have yet to be seen as important in modern Islamic
economic discourse.”” There are studies and works on other

original discussion of mudarabah in Kitab al-Mudarabah in Muhammad
ibn Hasan al-Shaybani, al-4sl, ed. Muhammad Buynikalin, 13 vols.,
(Bayrat: Dar Ibn glazm, 2012), 4: 119-131.

68. Udovitch, Partnership, 15.

69. Al-Sarakhsi, al-Mabsit, 1:4. According to ‘Azim, al-Sarakhsi was
critical with the influence of Greek and maintained that Islamic
heritage of knowledge was sufficient for safe and comfortable life. See
‘Abdul ‘Azim Islaht, Contributions of Muslim Scholars to Economic Thought
and Analysis (Jeddah: King Abdulaziz University, 2005), 14.

70. See the details of the discussion on Muhammad Nejatullah
Siddiqi, Muslim Economic Thinking: A Survey of Contemporary Literature
%_eicestershire: The Islamic Foundation, T981); ‘Abdul ‘Azim Islahi,

istory of Economic Thought in Islam: A Bibliography geddah: Scientific
Publishing Centre King Abdulaziz University, [997). The early
International Seminar on al-SarakhsT’s ideas and thought, was done

in 1965 by the University of Ilahiyat, Turkey, in commemoration of

900 years of his death and the recent one was in 2010 by the same
or%aniser. Due to my limited access to Turkish language, I was not
able to trace the numerous literatures that might contain discussions
about his economic thought. See 900. Diiim yildoniimii miinasebetiple biiyiik

Islam hukukgusu, Semgii’l-Eimme es-Serahsi armagani (Ankara: A.U. Tlahiyat
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erudite scholars and jurists, for example, Abu Yusuf (d. 181
AH./798 C.E.),”" Abu ‘Ubayd (d. 223 A.H./838 C.E.),” al-
Imam al-Ghazalt (d. 505 A-H./1111 C.E.),” Ibn Taymiyyah
(d. 728 A.H./1328 C.E.)" and Ibn Khaldun (d. 808 A.H./1406
C.E.),” but not al-Sarakhs1. Perhaps, the only work by him that
has been widely studied in the realm of economics is the Book
of Earmings (Kitab al-Kasb)"® which was originally a lecture by
al-Shaybani later narrated and transmitted by al-Shaybani’s
student, Muhammad ibn Sami‘ah al-Tamimi.”” This narration

71.

72.

73.

74.

75.

76.
77.

Faculty, 1963) and the recent event in commemoration of al-Sarakhsi
was the International Symposium on al-Sarakhsi, 15-17 Ekim/

October 2010, Sakarya/ Tirkiye.

Works on him, for example: Kitab al-Khard: Taxation in Islam, trans. b
Ben Shemesh (Leiden: Brill, n.d.; London: Luzac, 1969); Nejatullaﬁ
Siddiq, “Abu Yasuf ma‘ashi fikr” (The Economic Thought of Abi
Yusuf), Fikr-o-Nazar (Aligarlg 5, no.l gan 1964): 66-95. (U) trans.
Arabic: ‘al-Fikr al-Iqtisadt T Abt Yusuf™. Majallah Abhath al-Iqtisad al-
Islami (Jeddah II: 2), Season 85, Winter 85, 67/*87.
For example: Noor Mohammad Ghifari, The Book of Finance by Abu
Ubayd al-Qasim b. Salam, (Islamabad: Pakistan Hijra Council, 1991);
Ugt Suharto, Early Discourse On Islamic Finance: A gtudy Based On Kitab
al-Amwal of Abu ayd al-Qasim bin Sallam (d. 224/836) (Kuala Lumpur:
ISTAC, 2000).
For example: S.M. Ghazanfar & Abdul Azim Islahi, Fconomic Thought of
al-Ghazali (Jeddah: Scientific Publishing Centre, KAAU, 1998); Sabr
Orman, “Abu Hamid al-Ghazali on the formation and development
of economic, social and political life.” Al-Skajarah 10, no. 1 (2005).
For example: Ilyas Ahmad, “Ibn Taymiyyah on Islamic Economics”,
Toices of Islam ‘3], no. 11 g arachi, August 1961); Monzer Kahf, The
Economic Views of Taquuddin Taimeyah 5]263—]3 8): The Great Radical
Reformust of the Islamic Middle Ages 11973); Abdul Azim Islahi, Economic
Concepts of Ibn Taymiah (Leicester: The Isfamic Foundation, 1988).
According to Abdul Azim Islahi, Ibn Khaldin is the top most of the
list to be studied and the works are numerous. For example, among
the earliest are Syed Mubariz al-Din Rif‘at, “Ma’ashiyat par Ibn Khaldun
ke Khayalat” (Ibn Khaldunyat par Ibn Khaldun ke Ma‘arif) 40, no. 1
guly 937); Muhammad Abdul-Qadir, Economic Thought of Ibn Khaldun,
ndian Journal of Economics 22 (1942); Charles Issawi, An Arab P/Lzlosofh
0/‘ History: Selection from the Prolegomena of Ibn Khaldun of Tumis %]3 ﬂ
4006) (translation and arrangement) (London: John Murray, 1950).
See Muhammad ibn al-Hasan al-Shaybani, Kiab al-Kasb, trans. Adi
Setia, The Book of Earning a Livelihood (Kuala Lumpur: IBFIM, 2011).
Abu ‘Abdillah Muhammad 1bn Sami‘ah ibn ‘Ubaydillah al-Tamimi
al-Kafi (d. 233 A.-H./7848 C.E.)
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and transmission formed the basis of al-Sarakhsi’s commentary
(sharh) on it which was then embedded by him in al-Mabsit.™
Although many readers would deem Ruab al-Rasb under the
purview of a formal discipline now known as economics,
al-Sarakhsi actually informs us that al-Shaybani wrote it to

expound on the meaning of ascetism or detachment from the
world (al-zuhd).”

Two Key Aspects in Kitab al-Mudarabah:
A. Al-Sarakhs?’s Epistemic Framework

It is important to understand that what 1s being operated at
the level of action 1s a reflection of what is being thought and
understood in the realm of the intellect. From this, al-Sarakhsi
demonstrates that his thoughts and actions are intact and it
can be seen in the way he composed al-Mabsit.

Al-Sarakhst incorporates the subject matter on
knowledge in the beginning of the work, albeit briefly, known
as the “Principles of Knowledge” (mabadi’ al-%lm). The
purpose of the introductory stage is to remind readers that
true knowledge is and will be the foundation for right action;
and vice versa—good action is reflective of sound knowledge
of the doer.

Al-Sarakhst asserts in the discussion of knowledge that
the highest obligation (aqwa al-fara%d) after belief (Iman) 13
to seek knowledge.” That position of his on the superiority

78. See al-Mabsit, vol. 30.

79. See in the introduction of the translation of al-Shaybani, in his Kitab
al-Kasb, by Adi Setia.

80. He based on a few akadith of the Prophet that “Seeking Knowledge is
obligatory upon the Muslim and Muslimat”, “Knowledge 1s the legacy
of the Prophets”, and “The Prophets did not leave dinar and dirham, but
they leave knowledge”, see Al-Sarakhst, al-Mabsat, 1: 2. On the following
chapter (bab), the Chapter of Prayers (bab al-salaf), he mentioned that
the most important principle (agwa al-arkan) after belief (Iman) is prayer
(salat). From here it can be seen that he distinguished between the ‘]yard
and rukn even to the knowledge and prayer. In Hanafite’s classification,
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of knowledge after belief (Iman), as a matter of fact, was a
common stand maintained by Muslims in the past.* To him,
knowledge has two categories: firstly, the knowledge of God
and His Attributes (m al-tawhid wa al-sifat) and secondly, the
knowledge of law and jurisprudence (%m al-figh wa al-shara%).
This means that there 1s theoretical knowledge (al- %m al-nazari)
and practical knowledge (al- ¥m al- amali), and the former is the
foundation and conceptual departure which determines right
actions (‘amal) of a Believer (Muslim).

Al-Sarakhst begins the discussions of mudarabah by giving
its definition. Ayman has noticed that al-Sarakhsi always
begins with definitions in many of his works so as to clarify
and establish the meanings of terms and concepts before
venturing into the details of the discussion.®” In contrast,
al-Asl** a work by al-Shaybani, which served as the basis of
al-Sarakhst’s commentary in al-Mabsit, does not offer any
definition of mudarabah. This shows that among the Hanafite
scholars, al-Sarakhsi is the one who had pioneered a systematic
arrangement of the mudarabah discussion which begins with a
definition.

Al-Sarakhst identifies mudarabah as the verbal form of
“mufa‘alah’” (de\) of da-ra-ba (G ,2) based on an expression in
the Qur’an, “to travel in the land” (al-darb fi al-ard),** which
means travelling on the earth of Allah to seek profits and
hence sharing it.¥ Ibn Manzir in Lisan al-Arab explains that

the ford means something that is based on definite evidence and free
from any speculation (dalil gat%). See Maryam, Mustalahat, 30.

81. Most scholars among the theologians (mutakallimﬂnfl, philosophers
(hukama)), jurists (fugaha’), and sifis m the past began their works with
discussions on knowledge and system of knowledge.

82. Ayman, “Manhg”, 57.

83. See in Kitab al-Mudarabah in Muhammad al-Hasan al-Shaybani, al-As!,
?(ilng%}iammad Buynukalin, 13 vols. (Beirut: Dar Ibn Hazm, 2012), 4:

84. Sec Swah al-Muzammil 20. (8 15 5 sa GH 5 o i)
and its translaion “...and others fraveling throughout
the land seeking [something] of the bounty of Allah...”.

85.  Al-Sarakhsi, al-Mabsit, 21: 17-18.
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the term da-ra-ba contains various meanings, including among
others “to go out for commerce” or “to seek livelihood”.* Al-
Sarakhsi also uses another term, mugaradah as synonymous
to mudarabah. He mentions in al-Mabsit regarding a report
(athar) from ‘Uthman, that he gave some capital in the form of
muqaradah to a man. The word “mugaradal’” 1s derived from the
word al-gard which means “putting aside” in the sense that the
owner of the capital (salub al-mal) sets aside a certam portion
of his capital for investment or transaction.” However,
the Malikites, Shafi‘ites and Hanbalites unanimously use a
different term i.e. girad to denote such an activity.*

In general, be it mudarabah, or mugaradah or quad, it is
by definition a commercial association whereby an investor or
capital provider (rabb al-mal) entrusts some amount of capital to
an agent or money manager® (mudarib) who trades with it and
shares with the ivestor a pre-determined proportion of the
profits.” Losses incurred in the venture are the responsibility
of the investor. Meanwhile, the agent loses his time and efforts
for which he will neither be given any remuneration nor would
he be penalised monetarily.

Al-Sarakhst clearly outlines the proofs of the legitimacy
of mudarabah as being, in the order of priority, the Qur'an, the
sunnah and the yma, an outline not explicitly discussed in the
work of al-Asl by al-Shaybani. This is proof of al-Sarakhsi’s
contribution to the scholarly discourse on mudarabah. From the
Qur’an, he derives the importance of mudarabah based on the
verb, da-ra-ba, n Sirah al-Muzammil, verse 20.

86. Ibn Manzur, Lisan al-Arab, 2566, s.v. “da-ra-ba.”

87. Al-Sarakhsi, al-Mabsit, 22: 18.

88. See the dlfference between mudarabah and qurad from different madhahib
in Najm al-Din Abi Hafs ‘Umar bin Muhammad al-Nasafi, Tilbak al-
Talabah fi al-Istilahat al-Fi hg}yah ed. Khalid ‘Abdul Rahman al-Ank
(Beirut: Dar al-Nafs, 201015 01

89. Sce the term in Yahia Abdul- Rahman, The Art g 9f Islamic Banking and
Finance (New Jersey: John Wiley & Sons, 2010),5

90. See Muhammad Rawwas le aji, Mawsu ‘ah quh Abdullah bin Mas‘ad
Mekkah: Dar al-Nafa’is, i 287; Al-Mawsi‘at al-Fighiyyah: Al-

harikah éBelrut Dar Turath 1990), 53-104. See also al- Sarakh51 al-

Mabsat, 22: 18.
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As regards the Sunnah, he reported a narration by ‘Abbas
bin ‘Abd al-Mutalib,” who said that when some capital was
given for the purpose of mudarabah on the condition that
mudarb go neither on sea, nor down the oasis, nor buy a
live animal (kabid rath), then if the mudarb did so, he had to
guarantee the capital due to the risks involved. The Prophet,
the report said, was well aware of such a condition and he
recommended it (istahsanahu). The hadith 1s also favoured by
many jurists in proving the permissibility of mudarabah due to
its strong narration (sanad qaw?).” However, closer examination
of the expression used in the fadith reveals that the Shafi‘ites
used another report regarding the Prophet’s approval of the
practice in which the Prophet’s approval was couched in the
term, fa'gazahu™ (He allows it), mstead of istahsanahu (He
recommends 1t) as quoted by al-Sarakhsi.

In relation to the yma’, al-Sarakhsi presented the story of
two sons of the Rightly-Guided Caliph ‘Umar when they came
back from Iraq and brought together the wealth of Bayt al-Mal
out of which they had gained some profit. Upon knowing that,
‘Umar told them to return the profit portion to Bayt al-Mal as it
totally belonged to the Muslims (1.e Bayt al-Mal). However, one
of the Companions suggested that ‘Umar to regard them as
persons involved in mudarabah ( s )\ad) Yy logas-l) on the basis
of which they deserved the profit due to the risks taken during
the travelling. ‘Umar eventually agreed with the suggestion.

As 1s clear, reports about the Companions (athar) have
also been used as a basis for the permissibility of mudarabah,
or quad by the Shafi‘ites, for example, Abu Ishaq al-Shirazi
91. Heis the Prophet’s uncle (d. 32 A.H./653 CE{) He converted to Islam

before Hyrah and was involved in the war of Badr. See al-Dhahabi,

Styar A'lam al-Nubal@’, 25 vols. eds. Shu‘ayb al-Arna’ut & Husayn al-
Asad (Beirut: Mu’assasah al-Risalah, 1996), 2: 78-103.

92. See the status of the hadith in Aba al-Fadl Shihab al-Din Ahmad bin
‘Ali Ibn Muhammad bin Hajr al-Asqalani, Talkhis al-Habir fi Takhi
Ahadith al-Rafi'T al-Kabir, ed. Abu ‘Aasim Hasn bin ‘Abbas bin Qutb, 4
Vols., (Miassasah Qurtubah, 1995), 3: 129.

93. Muhammad al-Zuhayli, al-Mutamad fi al-Fight al-Shafi7, 5 vols.,
(Damascus: Dar al-Qalam, 2011), 3: 280.
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(d. 476 AH./1083 C.E.) in his work Muhadhdhab,”* but the
narration provides more details and has a slight variance of
expression than the one dictated by al-Sarakhsi in al-Mabsitt.
The expression “law ja‘altahu giradan”(if you make it as girad)
was used to refer to one of the Companions who suggested to
‘Umar to opt for mudarabah. ‘Umar thus responded with a silent
acknowledgement (igrar). The two principals have been proof
of the validity of mudarabah according to Shafi‘ites.” Ibn Hajr
al-Asqalani (d. 852 A.H./1449 C.E.), who was also a Shafc%
jurist, identified the Companion who made the suggestion to
‘Umar as ‘Abdul Rahman bin ‘Awf, and the amount of wealth
was 1,000 dirham.”

The legitimacy of mudarabah as indicated i many
sources had also been alluded by the Prophet himself who was
a mudanb for Khadijah, as the rabb al-mal who later became his
wife. In this matter, Udovitch has observed that al-Sarakhsi
has cited a number of traditions attributing to the Prophet and
his Companions on the use of such a contract in trade and
justifying it on the practical grounds of its economic function
In commerce.

Al-Sarakhst is of the view that if Mudarabah is based
on analogical reasoning (gyas), it is prohibited because it is
identical with leasing (wr). In the same vein, al-Kasani views
muddarabah as akin to leasing or renting somebody to work on
behalf of the capital provider without specific indication of
the fees. In such a leasing, the labour fee is unknown.” Despite
this, Ibn Hazm al-Zahirt (d. 456 A.H./1064 C.E.) confirmed
that the instrument was the favoured one among Muslims in
the medieval period.”

Besides the above primary sources on the legitimacy

94. Abulshaq al-Shirazi, al-Muhadhdhab fi al-Figh al-Shafi, ed. Muhammad
al-Zuhayli, 6 vols. (Damascus Dar al-Qalam, 1996), 3: 473-474.

95. Al-Zuhayl, al-Mu‘tamad, 3: 281

96. Ibn Hayr al-Asqalani, Talkhis al-Habir, 3: 127.

97. Udovitch, Partnership, 250.

98. Al-Kasani, Bada, 6: 79.

99. Ibn Hazm, al-Muhalla, 11 vols. (Cairo, 1347-52 AH), 8: 247.
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of mudarabah, one cannot but acknowledge the fact that
mudarabah was integral in al-Sarakhsi’s thought and action.
Osman Tastan’s latest biographical research of al-Sarakhsi
has discovered that al-Sarakhsi came from a merchant
family' which indicates that business was a usual profession
for the people of his time. This finding is corroborated with
an empirical and statistical study made on the numerous
biographers of Muslim scholars who mentioned that the first
470 years of Islam were when a substantial proportion of
scholars derived their livelihood from commerce, especially in
textiles and food."”" Even though no record of al-Sarakhs’s
transactions or involvement in commercial activities had
survived, the thorough and comprehensive discussion on
mudarabah by al-Sarakhsi in the 27 chapters in one tome of his
voluminous al-Mabsit—the first chapter of which 1s the basis
of this current study—is sufficient evidence of his mastery and
experience of mudarabah. One possibly cannot give thorough
responses and minute details of the operationalisation of such
a contract as Mudarabah without being involved directly in it.
Emphasis has thus far not been placed by contemporary
scholars on the study of the personality of such scholars
as al-Sarakhsi, so as to derive their subjective experience
which we herein term the epistemic framework and as to be
regarded as a valid source of knowledge. ‘Abdul ‘Azim Islahi,
a prolific scholar who has made a thorough assessment on the
development of research of the history of Islamic economic
thought for the past 30 years (1970s—-2000s), for instance, has
suggested future direction of such research as follows; firstly,
to expand the research and translation of the works of other
scholars other than the commonly and repeatedly studied such

100. Osman Tagtan, “al-Sarakhsi”, 239-259.

101. See details in Hayyim J. Cohen, “The Economic Background and The
Secular Occupations of Muslim Jurisprudents and Traditionists in the
Classical Period of Islam éUntilt e Middle of the Eleventh Century)”,
J;%qul of the Economic and Social History of the Orent, vol. XIII (1970),

—4).

98



TAFHIM Online © IKIM Press

Commercial Partnership in Islam

as al-Ghazali, Ibn Taymiyyah, and Ibn Khaldin;'™ secondly,
to investigate further the development and refinement of the
economic ideas and institutions in the history of Muslims that
has yet to be explored;'” thirdly, to discover the economic
thought of the erstwhile Andalus, West Africa, Turkey, Persia
and the South East as well as the Far East Asia beyond the
predominantly confined region of the Middle East. This also
means the study should be extended to other literatures written
in Islamic languages such as Turkish, Persian, Urdu, Malay
and other Muslim spoken languages." However, there seems
to be no indication by him that such a study be conducted on
the epistemic framework of the aforementioned scholars.

The contemporary study of mudarabah has over-
whelmingly stressed on 1ts application which imposes the legal
judgement and decision of past jurists on the current object of
knowledge. The imposition sometimes is made in toto, without
any insightful revisits and explanations of how the scholars
arrive at the judgement and the textual aspects that are
compatible with modern requirements. One would imagine
that 1f al-Sarakhsi’s economic thought were to be studied in
the current prevalent way, his significance on knowledge and
epistemic framework would not have been presented. In other
words, the approach will likely be legalistic (figh?) in nature.
By ‘legalistic’ means that the framework of discussions will
only be restricted to the principles, types, commodities, and
functions of rabb al-mal and mudarb and its application. This
can be gauged from the works of many contemporary authors
whose concerns are on the application of classical concept
such as mudarabah in the modern practice. For instance, Siddiqt
has produced a thorough analysis on the general economic

102. Abdul Azim Islahi, “Thirty Years of Research on History of Islamic
Economic Thought: Assessment and Future Directions”, Seventh International
Conference on Islamic Economics, Islamic Economics Research
Center, Kin%Abdulaziz University, Jeddah, Kingdom of Saudi Arabia,
April 1-3, 2008, 13.

103. Ibid., 14.

104. Ibid.
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aspects of mudarabah. He argues that mudarabah is a way of
cooperation among the different factors of production firmly
rooted in the Qur'an and Sunnah.'” Indeed, mudarabah is the
most feasible concept and instrument to all modern sectors
of the economy—trade, industry, services and agriculture—in
the event interest is abolished. He says:

Replacement of interest by profit-sharing
[mudarabah] has far reaching implications for
allocation of investible resources, distribution of the
value added and the cash flow in the system. On the
international scene, this change would link influx
of foreign capital in a country to real productive
possibilities in that country.'®

Without denying the genuine efforts by him in reviving
the classical concept for its application at the fore of the
modern institution, Siddigi’s analysis does not address the
vitality and urgency of mudarabah to be practised by individuals
(normal human beings), but mainly addresses the application
of mudarabah which 1s applicable to the legal person (corporations
or financial institutions)."” The analysis assumes, perhaps,
that individuals have understood the mudarabah, but the legal
persons have not. Despite attempts by him and many to apply
mudarabah at the level of institutions, their efforts received cold
response from the conventional system.'®

105. Muhammad Nejatullah  Siddiqi, “Some Economic Aspects of
Mudarabah”, Review of Islamic Economics, fournal of the International
Association for Islamic Economies 1, no. 2 (1991): 21-33.

106. Ibid., 31.

107. Ibid.

108. See, for example, the classic case of the Mit Ghar Bank which was
pioneered by El-Neggar. Built in a small city of 48,000 inhabitants on
the Nile delta, it is the very first Islamic bank which was very successful
in the accumulation of the funds based on mudarabah. Unfortunately, the
bank was closed by the Nasser regime because of political reasons. See
The Politics of Islamic Finance, eds. Clement M. HemY, Rodney Wilson
(Edinburgh: Edinburgh University Press Ltd, 2004), 192. On the same
note, based on my personal experience, engagement and observation
as well as comments from notable scholars, most Islamic banks and
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B. Al-Sarakhs?’s [jtthad on Currency as a Form of
Capital as Mudarabah

Mudarabah is a form of partnership between those with capital
but without knowledge of how to utilise it, and those without
capital but with knowledge about how to utilise it. The capital
in such a partnership is known as ra’s al-mal. Based on the verse
on the permissibility of mudarabah referred to by al-Sarakhs,
the capital or the ra’s al-mal is used for travelling on land and
commercial exchanges. According to al-Sarakhsi, mudarabah
has many rulings because of its different ramifications. When
the 7a’s al-malis submitted to a mudarb, he is deemed as a trustee,
just like a depositor (al-muwadd:), whereas when the mudarib
transacts the money, he is considered to be an authorised
representative (wakil) in the undertaking. As a representative
(wakil), he 1s required to return whatever amount that has been
agreed upon to the capital owner when he gains profit since
it is a partnership in profit. In the event that the contract is
invalid (fasad), it turns into faulty leasing (garah fasidah)"™ until
the mudarb is capable of making gains to commensurate his
work. When the mudarib goes against the decision, he is ipso
Jacto the guarantor (daminan) of the money.

As a general rule, al-Sarakhsi established his opinion
(ra’y) pertaining to mudarabah capital on his school of law’s
(madhhab) founders, Abu Hanifah and Abu Yusuf, who
maintained that the mudarabah cannot be executed except by
using dirhams (darakim) and dinars (dananir). Most jurists are also
of the view that mudarabah cannot use other commodities ( riid)

institutions are not favourable in applying mudarabah because of the
equity concept vis-a-vis the debt concept. The banks are not ready to
absorb the real risks being a rabb al-mal or mudar:b.

109. The Hanaft jurists (fugahd’) distinguish fasad (vitiated or faulty) as
something that is in between sithah (valid) and batil (invalid). Fasad
means something that 1s originally derived or related from the
Shart’ah but the attributes are not from Shari‘ah. It is mainly applied
in commercial exchanges (mu@malat). However, there is no distinction
between fasad and bati/ m the matter of ritual (bada).
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as the underlying capital unless they are valued in dinar and
dirham."* According to Abu Hanifah, Abt Yusuf and Malik,
any commodities other than dinar and dirham such as native
gold (tbr) and copper coins (fuliis) are not permissible."! Yet,
on some peculiar aspects of the currency, al-Sarakhsi departed
from his imams and established his own gthad, as follows:

a. Commercial Dirham (al-Darahim al-Tyariyah)

The term “dinar” comes from the Roman term “Denarius,”
which means “gold coin weighing one mithgal” and equivalent
to 4.25g,'"* whereas “dirham” is from the Greek term “Drachm”,
which means “coin that is made from silver.”'"* According to
Ismail Marcinkowski in his work, Measures and Weights in the
Islamac World, the basis for all Islamic weights is the dirham."* A
type of dirham mentioned by al-Sarakhsi known as “commercial
dirham” (al-darahim al-tyariyah) is perhaps common during his
time but is uncommon presently as its exact nature, physical
outlook and use could not be ascertained.'” It had already
been in the market practice during the time of Abu Yusuf.
According to al-Sarakhsi, Abu Yusuf was earlier asked about
its usage but he was not in favour of using it as the capital for
mudarabah because if he were to allow 1t, it would be tantamount
to allowing barter in mudarabah. Yor, to him, the capital that
are permissible are only dinar and dirham. As reported in al-
Mabsit, Aba Yusuf was asked about mudarabah with it, and he
answered:

110. Wahbah al-Zuhayli, al-Figh al-Islam: wa Adillatuhu, 4: 843.

111. Ibid., 4: 844.

112. Akram, Glossary, 49.

113. See Muhammad ‘Ali Tahanawi, Rashshaf Istulahat al-Funin wa al-Ulim,
eds. Rafiq al-‘Ajam, ‘All Dahruj, ‘Abdullah al-Khalidi & George
Zaynati, 3 vols., gBeirut: Maktabah Lubnan, 1996), 1: 783.

114. M. Ismail Marcinkowski, Measures and Weights in the Islamic World (Kuala
Lumpur: ISTAC, 2003), which is an English translation of Walther
Hinz’s Handbook Islamiche Masse Und Gewichte.

115. Udovitch himself questioned it in his Partnership, 178-179.
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If T were to allow this, then I will have to allow
mudarabah with food items in Mecca; which means
the People of Mecca will be transacting their business
with foods, in the same way the People of Bukhara
are exchanglng wheat (al-burr) with its kind.""®

Al-Sarakhsi, on the other hand, exercises his guhad to
allow such dirham because it was the most valued currency

among his people just like the dinars (dana’ir) in other parts of
the land.'"’

b. Copper-Cons (Fuliis)

Fuliis 1s a plural of fals, which means a small copper coin, an
underlying currency that is well known, used in buying and
selling and is the 48th part of the dirham."® Among the jurists
(fugaha’), fuliis 1s understood as something that i3 made from
metals, other than gold and silver.'™ Therefore, its value as
currency is lower than the most common currency such as
gold and silver. Furthermore, compared to dinar and dirham,
Juliis has never been mentioned in the Qur'an and Hadith of
the Prophet.'* Therefore, by mudarabah ruling, fuliis is not up to
the standard to be used as capital.

However, al-Sarakhsi views that the usage of copper-
coins (fuliis) as the underlying capital for mudarabahis permissible.
His view 1s in agreement with al-Shaybant’s opinion; indeed,
he quotes al-Shaybant’s statement in al-Mabsit so as to support
his opinion. Many jurists (fugaha’) do not allow the usage of
copper-coins (fuliis) as mudarabah capital because the intrinsic

116. Al-Sarakhsi, al-Mabsit, 22: 21.
117. Ibid.

118. Lane, Lexicon, 2495.

119. Nazih, Mustalahat, 355.

120. Ahmad Hassan, al Awqul al-Nugidiyah fv al-Iqtisady al-Islame sBa rat:
Dir al-Fikr, 1999 30. The term dinar is mentioned in Sirah Al- Tmran
(3): 75, and the term dirham 1s mentioned in Sarah Yasuf (12): 20.
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value of copper-coins is not stable unlike dinar and dirham,"™
thus exposing the rabb al-mal to capital risks and creating
financial volatllity in the market. Al-Sarakhst does not give a
clear reason why he allows fuliis, unlike the grounds he gives
for allowing al-daralum al-tyaryah. However, he does state that
he follows the same view as held by al- Shaybéni Based on
al-Sarakhs’s jurisprudential (usali) principle, following a single
narration (rwayah wahidah or khabar al-wahid) on the matter of
commercial exchange (mu‘@maldi) such as the one given by al-

Shaybani is acceptable as proof (dalil)."
¢. Natwe Gold (al-Tibr)

Al-Sarakhsi also mentions other odd currencies like native
gold (tbr)."™ Tibr is a gold substance in the form of dust or
nugget before it is made into proper dinar or dirham. The usage
of native gold (tibr) in mudarabah 1s not permitted by Hanafite
jurists. Yet, al-Sarakhs allows its usage with a condition that it
must be based on real demand in society. He says:

This practice differs from one place to another
depending on its market acceptability. In every place
where there is an increased demand of native gold
(al-tibr), the value [of it] increases. Because of this,
mudarabah with native gold (al-tibr) 1s permissible.
[However] in every place where it is regarded as
commodities (manzilah al-sila’), native gold (al-tibr) is
not permissible to be used in mudarabah just as things
measured and weighted.'*

Al-Sarakhst’s discussion on such peculiar types of
currencies, as commercial diham (al-darahum  al-tyariyah),

121. Wahbah, Adillatuhu, 4: 484.

122. See his discussion on the cate ory of khabar al-walud that can be
accepted as proof, al-Sarakhsi, Usil, 1: 251.

123. Nazih, Mustalahat, 126.
124. Al-Sarakhsi, al-Mabsat, 22: 21.
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copper-coins (fulis), and native gold (#br) sheds some light on
the way he conceives changes of circumstances which require
changes in rulings. He is able to depart from his /mams and
arrive at his own intellectual judgement because not only is
he master of principles of jurisprudence, but he is at the same
time cognisant of the community’s needs. He 1s very much
aware of his /mams’ arguments as to why the said currencies
are unacceptable 1.e. lower quality, no intrinsic value, and very
limited acceptance as the currency of exchange except in
some extreme circumstances—unlike dinar and dirham, which
are widely acceptable due to their intrinsic value, as well as
acceptability as the storage of value, and currency of exchange.

Conclusion

Based on al-Sarakhsi’s own intellectual biography, and his brief
expositions on the importance of knowledge—which serves
as his epistemic framework—as well as his ythad pertaining
to his use of currency in mudarabah, we could conclude that
knowledge of mudarabah and its capability was very much part
of the life of the Muslims of the past. Most individuals then
were practitioners of mudarabah, as was al-Sarakhst who came
from a family of merchants.
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